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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE 

(M), GOHPUR, SONITPUR. 

P.R.C 105/19 

U/S 279/338/427 I.P.C 

State 

Vs 

Swamkhowar Goyari 

S/o. Mihong Goyari. 

Vill:  Alokhowa, P.S. Gohpur,  

Dist. Biswanath, Assam. 

 .....Accused. 

Present:  Mr. A. A. Choudhury, S.D.J.M (M), Gohpur. 

For prosecution:  Ms. Barnali Chetia, Ld. A.P.P 

For defence:        Sri. A. Hazarika, Ld. Advocate. 

Date of evidence:   22.02.21 & 13.09.21 

Argument heard on:   27.12.21. 

Judgment delivered on:  30.12.21. 
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JUDGMENT 

(1) The case of the prosecution in a nutshell is that the informant 

namely Sri. Golap Gogoi lodged an ejahar/FIR on 18.07.16 

inter-alia alleging that on 24.05.16 while the informant was 

riding his motorcycle bearing registration no. AS 12 P-5101 

from Goshala to Tokobari, meanwhile, one Dumper vehicle 

approaching from the opposite side in high speed and driven 

recklessly dashed with the motorcycle causing grievous injury 

to the informant in addition to damage to the motorcycle. 

Informant was taken to Tezpur Civil Hospital in an 108 

Ambulance. The dumper vehicle absconded after the incident. 

The delay caused in lodging the ejahar was due to the 

treatment of the informant.  

 

(2) The ejahar/FIR was registered as a case vide Helem P.S. Case 

No. 23/16 U/S 279/338/427 I.P.C on 18.07.16 and on 

completion of the investigation, Charge-Sheet was submitted 

U/S 279/338/427 I.P.C. against the accused person, namely 

Swamkhowar Goyari. 

 

 (3) Accordingly, cognizance was taken and copies were served to 

the accused person and when particulars of offence under the 
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aforesaid sections of law were read over and explained to the 

accused person, he pleaded not guilty and claimed to be tried. 

(4)  During the trail, the prosecution side has examined 03 (three) 

Prosecution witnesses, whereas, the case of accused is that of 

denial.  

(5) Point for determination:  

(i)  Whether the accused person namely Swamkhawar Goyary has 

driven a dumper vehicle bearing Registration Number – AS 07 

AC - 0641 on 24.05.16 in a rash and negligent manner upon a 

public way endangering human life or likely to cause hurt or 

injury to other person? 

(ii)  Whether the accused person caused grievous hurt to Sri Golap 

Gogoi, the informant by doing any act so rashly or negligently 

as to endanger human life, or the personal safety of others? 

(iii). Whether the accused person has committed mischief by 

causing wrongful loss or damage to the informant’s property 

worth Rupees 50 or upwards? 

Decision thereon and Reasons for the decision: 

(6)  In evidence, the informant as PW 1 namely Golap Gogoi 

deposed that one day in the year 2016/2017 at about 04:00 pm 

while PW 1 was riding his motorcycle to his home from 
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Kawripathar Bazar meanwhile one dumper coming from the 

opposite direction dashed PW 1 from the front. PW 1 fell down 

from his bike and sustained injury on his right leg. Pranab 

Borah took PW 1 to Tezpur for treatment and stitches in his leg. 

Subsequently PW 1 lodged the ejahar.  

(7)  In cross examination, PW 1 stated that accused person has 

given him Rs. 47,000/- for the purpose of his treatment. None 

of the vehicle was at fault leading to the incident.  

(8) PW 2 namely Khagen Gogoi deposed that the informant is his 

uncle. Incident occurred about 02 years ago. On being 

informed over phone, PW 2 attended the  place of occurrence 

at 4:00 pm and saw his uncle lying on the ground with a 

fractured leg. PW 2 came to know that one dumper has caused 

the incident which was at the place of occurrence. PW 2 took 

his uncle at Gohpur and Tezpur for treatment. 

 (9) Cross examination of PW 2 has been declined by the defence 

side. 

(10) In evidence, PW 3 namely Sri Promad Borah deposed that he 

knows both the parties. Incident took place about 1.5 years 

ago. On that day, being Tuesday which is a market day, at 

about 02:00 pm, the dumper vehicle of accused person was 

parked near the road (on the left side – Northern side facing) at 
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Kawripathar. Informant riding a motorcycle dashed with the 

stationary dumper and sustained injuries in his limbs. 

(11) In cross examination, PW 3 stated that there was no fault on 

the part of the accused person. Informant hit the dumper due 

to his own fault and sustained injuries.  

 (12) Heard both sides. The learned counsel for the accused person 

submitted that there is no incriminating materials against the 

accused person. It is also submitted on behalf of the accused 

person that it is the informant whose fault led to the incident 

and that the accused person out of his generosity has paid the 

cost of treatment to the accused person.  

(13) On juxtaposition of the evidence, it could be seen that 

informant/PW 1 in his cross examination stated that none of the 

vehicle was at fault leading to the incident. PW 3 in his cross 

examination stated that there was no fault on the part of the 

accused person. Informant hit the stationary dumper due to his 

own fault and sustained injuries. It is also seen that accused 

person has given Rs. 47,000/- to the informant for the purpose 

of his treatment but any such payment cannot absolve or 

mitigate any alleged offence of the offender, if that alleged 

offence is non-compoundable in nature. From the evidence 

discussed above, I could not find any incriminating materials 



 

6 
 

against the accused person as the informant himself, who is 

also the victim in this case, in his cross examination deposed 

that neither of the vehicle was at fault leading to the incident 

thereby clearly stating that the accused person was not at fault. 

PW 3 in his cross examination went a step ahead and deposed 

in his cross examination that there was no fault on the part of 

the accused person and that it is the Informant who has hit the 

stationary dumper due to his own fault and sustained injuries. 

Moreover, PW 1 in his evidence deposed that the dumper was 

coming towards him from the opposite direction and dashed 

him whereas PW 3 in his evidence deposed that the dumper 

vehicle of accused person was parked near the road (on the left 

side – Northern side facing) at Kawripathar and that the 

Informant riding a motorcycle dashed with the stationary 

dumper and sustained injuries in his limbs.  

(14) Hence, from the evidence discussed above, it could be seen 

that there is no incriminating evidence against the accused 

person. Moreover, there is inconsistency with regard to the 

evidence as to whether the dumper vehicle was in motion or 

was parked in stationary. 

(15) At this stage, I have relied upon a judgment passed by the 

Hon’ble Apex Court in CRIMINAL APPEAL NO. 1323 of 
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2011 - Sri. Sujit Biswas vs State of Assam reported in 

(2013) 12 SCC 406, wherein the Hon’ble Apex Court in 

paragraph 7 of the said judgment has held that:  

 “7. In Kali Ram v. State of 

Himachal Pradesh, AIR 1973 SC 2773, this  Court 

observed as under: 

      "Another golden thread which 

runs through the web of the administration of justice 

in criminal cases is that if two views are possible on 

the evidence adduced in the case one pointing to the 

guilt of the accused and the other to his innocence, 

the view which is favourable to the accused should be 

adopted. This principle has a special relevance in 

cases where in the guilt of the accused is sought to be 

established by circumstantial evidence." 

Also, in paragraph 6 of the aforesaid judgment, it was 

held that:  

“6. Suspicion, however grave it may be, cannot take 

the place of proof, and there is a large difference 

between something that `may be’ proved, and 

something that `will be proved’. In a criminal trial, 

suspicion no matter how strong, cannot and must not 
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be permitted to take place of proof. This is for the 

reason that the mental distance between `may be’ 

and `must be’ is quite large, and divides vague 

conjectures from sure conclusions. In a criminal case, 

the court has a duty to ensure that mere conjectures 

or suspicion do not take the place of legal proof. The 

large distance between `may be’ true and `must be’ 

true, must be covered by way of clear, cogent and 

unimpeachable evidence produced by the prosecution, 

before an accused is condemned as a convict, and the 

basic and golden rule must be applied. In such cases, 

while keeping in mind the distance between `may be’ 

true and `must be’ true, the court must maintain the 

vital distance between mere conjectures and sure 

conclusions to be arrived at, on the touchstone of 

dispassionate judicial scrutiny, based upon a complete 

and comprehensive appreciation of all features of the 

case, as well as the quality and credibility of the 

evidence brought on record. The court must ensure, 

that miscarriage of justice is avoided, and if the facts 

and circumstances of a case so demand, then the 

benefit of doubt must be given to the accused, 

keeping in mind that a reasonable doubt is not an 
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imaginary, trivial or a merely probable doubt, but a 

fair doubt that is based upon reason and common 

sense. (Vide: Hanumant Govind Nargundkar & Anr. v. 

State of M.P., AIR 1952 SC 343; State through CBI v. 

Mahender Singh Dahiya, AIR 2011 SC 1017; and 

Ramesh Harijan v. State of U.P., AIR 2012 SC 1979).” 

(16).Hence, considering the evidence and materials on record and 

upon hearing the learned counsels for both sides; it could be 

concluded that all the aforesaid issues be answered in the 

negative and in favour of the accused person for reasons 

discussed above. 

(17) As a result of the foregoing discussions, the following Order is 

passed in this case. 

O R D E R 

(18) Accused person, namely Swamkhowar Goyari stands acquitted 

in this case due to lack of any incriminating materials against 

the accused person. 

(19) The accused person be set at liberty forthwith, if in custody and 

not wanted in any other case. 

(20) Seized materials, if any, be handed back to its lawful owner in 

accordance with procedure of law. 
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(21) Judgment and Order is pronounced in open Court today in 

presence of the accused person. 

(22) Bail Bond to be discharged in accordance with law, after a 

period of 06 (six) months. 

 Given under my hand and seal of this Court on this the 30th day 

of December, 2021. 

 Accordingly, case disposed off. 

 

                                        A. A.Choudhury, 

                             

   S.D.J.M(M), Gohpur,  

 

                                  

                                        

 

 

 

 

 



 

11 
 

A P P E N D I X 

Prosecution Witness:  

 PW 1 – Golap Gogoi. 

 PW 2 –  Khagen Gogoi. 

 PW 3 – Promad Borah.  

Prosecution Exhibits:  

1. Exhibit 1 - Ejahar. 

Defence Witness: NIL 

Defence Exhibits: NIL 

Court Witness: NIL 

 

                                     A. A.  Choudhury,  

                                S.D.J.M(M), Gohpur. 
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30.12.2021: 

Accused person is present in Court today. 

Judgment and Order is pronounced in open Court today. 

The following Order is passed in this case. 

Keep the original copy of Judgment and Order alongwith the C/R. 

O R D E R 

(18) Accused person, namely Swamkhowar Goyari stands acquitted 

in this case due to lack of any incriminating materials against 

the accused person. 

(19) The accused person be set at liberty forthwith, if in custody and 

not wanted in any other case. 

(20) Seized materials, if any, be handed back to its lawful owner in 

accordance with procedure of law. 

(21) Judgment and Order is pronounced in open Court today in 

presence of the accused person. 

(22) Bail Bond to be discharged in accordance with law, after a 

period of 06 (six) months. 

 Given under my hand and seal of this Court on this the 30th day 

of December, 2021. 

 Accordingly, case disposed off. 

                                     A. A.  Choudhury,  

                                S.D.J.M(M), Gohpur. 
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